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travelling time required of practitioners to take instructions and to attend on matters. These expenses
are being borne by the lawyers personally which is a disincentive to act for patients at Lyell McEwin and
Noarlunga in particular. |t is suggested that the scale be amended to make provision for travelling and
mileage particularly as it is understood that it has been government policy to decentralise mental health
Services.

Costs of medical reports and other disbhursements

The other area where clients are very significantly disadvantaged is that there is no allowance for
disbursements. This means that they are not in a position to seek alternative or clarifying medical
reports nor call any professional witnesses unless those witnesses are happy to come along and not
charge for their aftendance. '

These are matters which are all outlined in the letter of 19 January 2009 and obviously prejudice the
rights of those people affected by the Guardianship and Administration Act and remain of concem. The
Society reiterates the submissions made in the letter of 19 January 2009 and requests that any new
scale of fees be, at a minimum, in accordance with revised proposal attached together with provision for
indexing to the Supreme Court scale and proper allowance for travelling, mileage and disbursements.

The Society would welcome the opportunity of discussing these matters with you.

Thank you for your consideration of these matters.

Yours sincerely,

Richard Mellows
PRESIDENT



PROPOSED FEES FOR 2010

COMPARISON OF FEES FOR APPEALS AGAINST GUARDIANSHIP BOARD ORDERS

Current Rate Proposed Rate 2010

(exclusive of GST) (exclusive of GST)
Appeal to Guardianship Board
$223.00 preparation $518.47 preparation
$73.00 per hour $169.72 per hour
Appeal to District Court

$296.00 preparation $688.20 preparation

$98.00 per hour $227.85 per hour

$88.00 application for leave $204.60 application for leave

Appeal to Supreme Court

$296.00 preparation $688.20 preparation

$98.00 per hour $227.85 per hour

$88.00 application for leave $204 .60 application for leave

NOTE: Increase to Supreme Court Scale

n 1993 the Supreme Court Scale for the hourly attendance rate for a solicitor was $124.00.
n 2010 the Supreme Court Scale for the hourly attendance rate for a solicitor is $288.91.
This amounts to an increase of 132.5 % over this period. '
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19 January 2009 : " C155, M32
JG, m

The Honourable M J Atkinson MP
Attorney-General

DX 336

ADELAIDE SA

Dear Mr Attorney

Legal Costs in the Guardianship and Mental Health Jurisdiction

The Law Society's Justice Access Committes takes a particular interest in the guardianship and mental
health jurisdiction. '

The Committee has agreed fo raise a number of issues which concemn the ;ﬁrovision of legal representation
under section 72 of the Act in respect of appeals before the Dislrict and supreme Courls.

As you would be aware, the Mental Health Act and the Guardianship and Aé‘minisfraﬁcn Act allow for

various orders to be made which can impact significantly upon the rights and freedoms of those subject o
them.

These people comprise one of the most vulnerable groups in society who are least able to represent their
own inferests. Effective legal representation is crucial to ensure that their rights are respected and the
nrovisions of the Act are only used in appropriate cases. '

In recognition of these concerns, Division 4 of the Guardianship and Admfnfsfraﬁon Act establishes a

scheme whereby any person appealing to the District or Supreme Courts against an order has a right 1o be
represented by legal counsel. '

Subsection 73(3) provides that the legal practitioner is entitied to receive fees for his or her services in
accordance with the prescribed scaie.

The prescribed scale is taid down in Regulation 12 of the Guardianship and Administration Regulations. A
iegal practitioner is not entitied to receive additional fees from any other source for such work.

The Society is seriously concerned that the prescribed scale is so low that the scheme's viability s at risk.
A table fllustrating the fees in this jurisdiction is aftached.

NG Lay Sunety 6f Soulh Ausirahe 1 8 - . _%
Constituent embet of the Law Councll of Austratia )
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‘ha Crown which appears on behalf of the treating team is always abie 10 obtain a medical report to support
ihelr case before the appeal court.

The cost of paying for their own report nius the cost of the expert's attendance at the hearing if necessary,
s simply out of the question for most clients, who are usually on pensions or lowW iNCOMeSs.
As a consequence, the person the subject of the order is at a significant disadvantage in the appeal
hearing, Without a medical repor which provides an afternative view, the appeal court has no option but o
yrefer the evidence of fhe treating team contained in the repon tendered by the Crown. In reality this

renders the safequards provided by tne appeal process meaningless,

It is submitted that a disbursement for medical reports should be aﬂmweﬁ where the issue of the
sxistence of the mental iliness or its appropriate treatment is at issue.

similar issues arise in relation to appeals under the Mental Health Act 1993, The Society is writing
separately to the Minister administering that Act. The Society seeks a joint approach whereby the schemes
for legal costs under both Acts can he amended together. '

The Society is of course happy 0 discuss these issues with you further.

Thank you for your consideration of these matiers.

Yours sincerely

I~

John Goldberg
PRESIDENT



fnua1ng st

1ad ooz 4 Aq pasealdu! AHIO BAR

gy Ajuo sjgadde 8wos 0} sandde yotym spPno

~ 1ousI] pue awaidng au)
gEak |7 Jono sjeaddy 1nad
| saay ay) 1eyy Buimoys pejybiybly st set /861 al pue &)

el £661 o} Sl

oy |eadde 0} 8ARS) 10} S
1014181(] 10} In0Y jad o0 /74 pUe S

UDIUM Bjed Jusund 8t

00°88%

uoneaidde Joj pied 98} B OS[E SLIRUL @

padde tonualap 10} INCY
| uaamiag aouasalip suL e

e

150 8U} JUNCJJE Ojul aXe} O} Aidwn
nejsifial gp61 8Yl 8dUIS [B 1E aseal

c spm asealoul ooz 8uL @
ou| ol Ugaq sey alayl s

1661 Ul 2210} OjU} AWed (RIYM HO
:59]0N
[ Jyiad 08’2015 1 130 868 MEE jrad ogg | 144ed 08013 1y 8 863 1y Jed 19§ 1 Jad 0ES |
daid 09'GZES daid g6¢$ daid gyz$ doid go1§ | dud 09'GeEs | derdogzs | ueid gves “daid 001$

| {159} 0002 66k - 196} a/6L (159) 0002 | £661 186} | 946l

~ pnoq awsaidng 0} |eaddy | nne”) awaidng o} teaddy unon awaldng 0 eeddy | ~1nos awaidng 0} jeaddy
1y sed 082013 | 1 1ad 863 EEEE W iodos | Juldogogs |  uedEeLs iedyeg | JydedOeg
— dad 09'G2ES daid 9625 daudcglg| 0008 daid 0g'G¥Z% ~ deud €228 Gaidcglg | deud 001
| (1S9} 0002 ce6L 96, | 9.6l | (1S9 0002 66k | T ! -

| unojiosid o eaddy LHHW 0} [eaday R g9 0} [paddy | 12H 0} feaddy
Sy3aN0 989 LSNIYOY §1vIddV | " guI0HO0 NOLINALIA LSNIVOV STvaddY
Y ainxauuy




Annexure B |
COMPARISON OF FEES FOR APPEALS AGAINST GUARDIANSHIP BOARD

- ~ ORDERS - |
Current Rate Proposed Rate 2008 )
- (exclusive of GST) L ~ (exclusive of GST)
- ~ Appeal to Guardianship Board j ]
$223.00 preparation $472.98 preparation
$73.00 per hour - e $154.83 per hour
| Appeal to District Court
$296.00 preparation _ | $627.82 preparation )
- $98.00 per hour ) | 1 $207.86 per hour
$88.00 application for leave $186.65 application for leave

~ ~ Appeal to Supreme Gourt |
$296.00 preparation 1 $627.82 preparation S
30800 perhowr $207.86 per hour -
$88.00 application for leave | $186.65 application for leave o

NOTE: Increase to Supreme Court Scale
In 1993 the Supreme Court Scale for the ho

irly attendance rate for a solicitor was $124.00

n 2008 the Supreme Court Scale for the ho

srly attendance rate for a soliciior 5 $263.00

This amounts to an increase of 112.10% over this period.




