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Role of the ren and the Law Committee

As a Committee of the Law Society, the Children and the Law Committee of
South Australia (“the Committee”) provides comment and advice to the Society
on pertine;ht:issues policies and legislation relating to children’s access to and

representatlon m the legal system and closely monitors legal issues relating to

children and young people.

The Committee is unique to the Law Society in that its membership is
mu!tidisciplinary, drawing on the expertise of individual members. Current
members practise in thé areas'of criminal and family law and in the child
protection jurisdiction; are based within community legal centers, government
and private practice, work within the youth welfare sector and in academia. The

Committee thus provides a more holistic perspective and considered approach to

matters in'ipacting on the lives of children.

All members are committed to enhancing the human and legal rights of children
and young people. All work of the Committee is undertaken within the framework
of the United Nations Convention on the Rights of the Child. The Committee also

takes a pr@actNe and collaborative approach by networking relevant agencies,
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individual§ a@nd initiating projects to further the legal rights of children and young

people.

Introduction

The Comrfnittee welcomes the opportunity to provide comments and information
to the Lam{_ Cjounci! Secretariat about work being done by the Committee relevant

to the Conjmonwealth Commissioner for Children and Young People Bill 2010.

This subrrjission will commence by setting out the current position in South
Australia |n fé'elation to protection and promotion of the rights and interests of

children in South Australia.

The Comrjni'ttee then considers the Bill with reference to the key characteristics
identified by the United Nations Committee on the Rights of the Child’ as being

essential to the role of a Commissioner for Children.

The Committee then considers potential deficiencies In the Bill having specific

regard to South Australia’s current position.
Position bf South Australia
South Australia now remains the only State in Australia without a State

CommiSs_ioner whose role is to focus on the needs, interests and wellbeing of all

children and young people”.

' United Na_tions Committee on the Rights of the Child General Comment No. 2: The role of

fndependerfit national human rights institutions in the promotion and protection of the rights of the

child (2002) CRC/GC/2002/2.

NT has a _'Co?mmissioner whose mandate is to promote the wellbeing of protected and otherwise
vulnerable ¢hi|dren. With the exception of Victoria and the ACT, all of the Commissioner roles

are indepehdent of government.



The call fo”r South Australia to create a position of State Commissioner for
Children ahd Young People has been made for almost two decades, but it is a
call that has long been ignored and dismissed by previous and current state

governments.

The Children and the Law Committee has been advocating for the creation of a
State Children’s Commissioner since 1990. Today it remains a main platform of
the Comn’{ittee. Several high level Inquiries® and like minded networks of health,
education Zand medical professions* have long advocated the need for a State

Children’s Commissioner.

The omiss;ioh of such an authority is all the more concerning when considering
that childrien: are more affected by the actions and inaction of government than
any other ;grbup in our community. Children are amongst the heaviest users of
public services such as education and public health. They are individual citizens
in their ow;‘n fr_ight, yet they have no means of advocating for their needs or
interests, (i)rfhaving their voices heard in decision making processes that affect

their lives. -

Whilst the?'{Committee endorses the creation of a Commonwealth Commissioner
for Chnldren and Youmg People, it has reservations about the extent to which the
respectlve roles of the Commonwealth Commissioner, State Commissioners and

federal and state governments will interact under the proposed new legislative

framework.

> Such as thie Wood Royal Commission into NSW Police Service (1996) ; Australian Law Reform
Commissioh & Human Rights and Equal Opportunity Commission (1997), Seen and heard:
priority for cghildren in the legal process; Layton (2003), Our Best Investment: A State Plan to

Protect and:Advance the Interests of Children

* Examples :include SA Child Health Clinical Network and National Investment for the Early Years
(SA Branch).



General Cjomments: compliance with the United Nations Convention on the
Rights of the Child (“UNCRC”)

The key characteristics identified by the United Nations Committee on the Rights
of the Child5%as being essential to the role of a Commissioner for Children are:

® Legiis|atively mandated, with a mandate incorporating the UNCRC;

6 Indépiendent of government;

o Acc;essibility of institution to children;

& Coliaboration with other Children’s Commissioners and NGOs.
Legislativéfe Mandate: Object and Principles underlying the Bill

The UN C%ﬁ.‘:mmittee on the Rights of the Child has identified four main UNCRC

principles Which must inform the analysis and 'implementation of all other rights®:

Articie 2: the obligation of States to respect and ensure the rights set

forth in the Convention for each child within "theirjurisdiction without

discrimination of any kind.

Article 3 (1): the best interests of the child as a primary consideration in

all actions concerning children.

Article 6: the child’s inherent right to life and States parties’ obligation to

ensure to the maximum extent possible the survival and development of
the child.

° Op.cit. noté 1

5 United Nations Committee on the Rights of the Child: General Comment on General measures

of implémer?tation of the Convention on the Rights of the Child CRC/GC/2003/5
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Art:icile 12: the child’'s right to express his or her views freely in “all

matters affecting the child”, those views being given due weight.

Whilst theCommittee notes that the Bill specifically refers to these Articles in
Section 3§(3), the Object of the creation of the role of Commissioner under the
Bill is stated to be “as a measure to assist Australia in meeting its interational
obligationrs rmder the UNCRC, particularly as they relate to the following
Articles...”

The Commrttee considers that to ensure that the Bill achieves the expressed
desire “fo oemenrAusrralla s international obligations under the UNCRC in
legrslatron the principal object of the role of the Commissioner should be more
clearly stated with the UNCRC having the central and clearly expressed place in
the role and remit of the Commissioner. For example the object of the role

should be__cleariy stated to be "fo safeguard and promote the rights and best

Interests df children and young persons”.

In determrning whether and, if so, how to exercise his/her functions the

Commussuoner shall have regard to:

‘any relevant prowsrons of the Umted Nations Conventlon on the nghts of the
child”.

By ensuring that the rights based mandate of the Commissioner is clearly
enshrined in the legislation, the role of the Commissioner to advocate for the
needs, views and rights of children and young people in Australia is clearly
established, with the UNCRC as the touchstone principles to be applied by the

Commissioner in exercising; powersand perfr)rming duties under the Act.
Independence

The Committee endorses the independence of the role of Commissioner as

established by the legislation. Independence from government is a key
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component to enable a Children's Commissioner to operate effectively. While the
office must have a close relationship with government to ensure it has the

necessary credrbmty to work effectwely, on the other hand, the government must

not be able to determine the agenda and priorities of the role.

This means that the Commissioner should be able to set his/her own agenda,
without direction trom government. In addition, the Commissioner must have
adequate t_unding and infrastructure, staff, premises and freedom from all forms

of financiatoontrol that might affect their independence.’
Accessibiility of institution to children and young people

The Comrnrttee endorses the requirement for the Commissioner to consult with,
and encourage the partrcrpatlon of children and young people as part of his/her
functions. In order to be effective, an mstrtutron establlshed to proteot and
promote ch||dren S nghts must be VISIbIe and accessible to children, and

ultimately accountable to the children for whom it has been established. Children

" must know that the rnstrtutlon exrsts what it does and how to approach it.

The role ot the Children’s Commissioner In engaging the partioipation rights of
chlldren |s a key espect of the role Children's part:orpatlon in decision-making
can be desonbed as a two-way process |f chlldren are to be able to express a
view, and that view Is to be taken senously then they must be informed about
relevant beokground taots, circumstances and options. The Commissioner’s role
therefore involves ensu_ring that children and young people are informed about
their rights, and eﬁeotively ensuring that the views and opinions of children and

young peopﬁe are sought on what issues affect their lives.

However, the engagement of children’s participation rights s a responsibility of

government as well as the Children's Commissioner, and is by its nature a

" Op. cit. note 1
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resource mtensuve exercise. Thus, the federal and state governments must also
take responsubmty to take steps to raise awareness of the UNCRC, by producing
accessnbﬁe lnformatlon about children’s rights, ensuring that the UNCRC forms
part of the school curriculum and ensuring that all those working with children

and young peopie receive training in children’s rights.®

Collaborf;?at_im

It is noted that the concept of collaboration is emphasised throughout the Bill:

Section 10 “In performing the Commissioner’s functions, the

Commissioner must:

(1) consult with relevant Commonwealth agencies, State

and Territory bodies and other organisations:”

Séction 1 2(2)(2) "The Commfssmner must consult with State and Territory
. Governments {o develop agreemem‘s concerning cooperation
and mteract/on between the Office of the Commissioner and
relevant State and Territory bodies, mcludmg In connection
with the provision of information or access to documents

required by the Commissioner in relat/on to his or her

functions”

It is hoted fh%at a function of the Commissioner is fo ‘provide national leadership

in monitoring and advocating for the wellbeing of Australian children and young

® Similar to the United Kingdom experience, see UK Children’s Commissioners' Report to the UN
Committee on the Rights of the Child June 2008

° Op. cit. note 1
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people” (éebtion 9 (1)(a)) and in “co-ordinating policies, programs and funding
which impact on children and young people, between federal, state, territory and
Jocal governments’i;

The Comtnittee considers that the respective roles and functions of the Federal
and Stategovernments, organisations and agencies should be more clearly
defined. In particular, in order to ensure Australia’s compliance with its

' obligatione under the UNCRC, where certain functions are not to be performed
by the Cotntnonwealth Commissioner, they should be performed by the State

Commissioners.

Functione and Powers of the Commissioner-The role of the Commonwealth

Commlssmnet‘ and the State Commissioners

The key functlone identified by the UN Committee on the Rights of the Child'® as
being necessary to ensure that the role of a Children’s Commissioner is able to

effectlvely fulﬂll its mandate of ensuring compllance with Australia’ s obligations
under the UNCRC are:

1. Func}tibning as a watchdog for children's rights by scrutinising new
Iegistation and _pOlicy to ensure that children's rights are respected and
ensuringthat exieting Iegislation, policy and practice abides by children's

rights.

2. Undertaking research and reporting on any aspect of policy or practice

affecting children.
3. Actively pro awareness of children's human rights.

4. tmplementtng youth participation by encouraging government and the

publtc to give proper respect to children's views, and ensuring the

° Op. cit. note 1
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Corhmissioner’s work is directly informed by the views of children to reflect

their priorities and perspectives.

5. Ensurlng that children have effective means of redress when their rights are

wolated or drsregarded by investigating individual complaints.

0. Conoucting systemic advocacy by reviewing children's access to and the
effectiyeness of, all forms of advocacy, including children's access to the

courts and existing, localised complaints mechanisms.

/. Havin;g? invcctigative functions to conduct inquiries Or reviews, bring,
mterveno or assist in legal proceedlngs relatlng to a child/children, compel

and questron witnhesses, access relevant documentary evidence and places
of detentron '

" The Functlons and Powers of the Commlssmner as listed under Section 9 of the
- Bill mclude comc but not all of these functions. For example, the Commissioner

does not have powers to mvestlgate mdnvndual complalnts or to conduct systemic
advocacy

Section 6 of the Bill spocifically states:

" This Act is not mtendod lo exclude or limit the operation of a law of a

Sz‘are or Territory that is capable of operatmg concurrently with this
Acr ’

Thus 't appearc that the intention is that the roles of the mdivrduai State and

Territory Commraaroners are to be preserved, with the Commonwealth

Comm|SS|oner assuming a role of overarching national leadership and

coordmatlon of policies, programs and funding.

In order to ensure compliance with Article 12 of the Convention, the functions of

the Commlscronor should include ensuring that children have effective means of
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redress V\rhen their rights are violated or disregarded. Even where the role does
not have thejurrodrctlon to respond to individual complaints, it should play a part
In ensurlng that mechanisms exist to challenge individual violations of children's
rights. Thrs mciudes revrewmg children's access to, and the effectiveness of, all

forms of advocacy Including children's access to the courts, and existing,

localised comp!arhte mechanisms.

It is subm?itted that it is appropriate for the State Commissioners to retain more
state- specmc roles such as systemic advocacy of localised cornplarnts
mechanlsme and investigation of Individual complaints. Whilst the Federal
Commlssroner can assume a broader, natlonal role there are numerous local
ISSUEes that the Federal Commrssroner will be unable to cover, particularly as so
many areas ot children’s lives fall wrthln the Jurlsdlctlon of the State. These

Include educatron youth offendrng, health and child welfare.

The Commrttee Is concerned by the fact that there is a significant deficiency in
coverage of theee state-specific areas I South Australia, in the absence of a
South Austrahah Commlssroner I partlcular there is no dedicated body to
comment on polrcy and Iegrslatron to ensure that chlldren s rights are being
consrdered and upheld. While various pieces of leglslatlon may make provision
for chrldren o Interests to be consrdered there is no monltorlng body or advocate
to ensure thrs outcome IS achreved Nor is there a body for providers of non-
government funded youth services to report when social m;uetnces or gaps in

serwce provrsron occurs for chrldren who are not in altemative or state care.

There are no chrid trlendly mechanisms for addressrng the concerns of children

and young people in South Australia. For example young people do not have an

avenue to comptam about the servrces they receive or are denied from an
employmeht eduoatron or housing provider. Adolescents who are experiencing
homelessnees but who are not currently involved in the care and protection
system have no advocate to mvestrgate why their circumstances do not result | n

' support bei ng provided by Families SA. Whlle young people unfairly dismissed
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from emloyment may contact the Fair Work Ombudsman to seek information

and support it is @ mechanism designed for adults. The Young Workers Legal

Service provrdes an invaluable service, but is limited in scope'".

Conclusion

In summary, the points raised by the Committee in response to the Bill are as

follows:

e To ensure that the Bill achieves the expressed desire “to cement Australia’ S
mtematrona! obl/gatrons under the UNCRC in legislation”, the principal
object of the role of the Commssnoner should be more clearly stated, with

the UNCRC havmg the oentral and clearly expressed place in the role and

remlt of the Commussroner

e The Commrttee endorses the independence of the role of Commissioner as
establashed by the Ieglslatron Independence from government is a key

component to enable a Chlldren S Commtssroner to operate effectively. This

means that the Commrssroner must have adequate fundmg and

mfrastruoture staff, premlses and freedom from all t'orms of financial control

that mlght aftect his/her lndependence

o The Commrttee endorses the requn*ement for the Commissioner to consult
with, and encourage the partlorpatlon of, chlldren and young people as part
of hls/her tunotions However the Commlttee notes that the federal and

state govemments must also take respon3|b|hty to take steps to raise

"YwLs pro‘v:des workers under the age of 30 with free confidential advloe about work-related
matters, and encourages membership of the relevant trade union. It is staffed by volunteer
advisors in their final or penultimate year of law, under the guidance and supervision of trained
Industrial Officers. The YWLS is a once- oﬁ" service. That is, once a young person has been a

client of the YWLS s/he is no Ionger eligible to obtain advice/information about an unrelated
matter. "
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awarenese of the UNCRC, by producing accessible information about
chlldren s rights, ensuring that the UNCRC forms part of the school
currlculum and ensuring that all those working with children and young

people recelve training in children’s rights.

e In order to ensure Australia’s compliance with its obligations under the
UNCRC, the division of functions between Commonwealth and State

Commissioners for Children requires further clarification.

@ It is Ectlbmitted that it is appropriate for the State Commissioners to retain
more state-—epecrﬂc roles such as systemlc advocacy of localised complaints

' mechamema and mvestlgatlon of mdwrdual complalnts

e The Commrttee WiSheS to record |ts partlcular concern that thereis a
3|gn|f|cant deﬂcnency In coverage of these state-spec:ﬁc areas in South

Austraha In the absence of a South Australlan Commuesuoner for Children

and Yourag People.

Chlldren and the Law Committee of the
Law Socaety of South Australla

18 June 20_10



