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law Is open to misuse and abuse by police (/e, knowingly wrongfully arrest/detain a person with a view
to obtain identification material).

The problem is magnified when “lawful custody’ is considered. The term has been the subject of judicial
consideration, but is not defined by the Crimes Act. Examples of “lawful custody” include arrest, pre-
charge and obviously pre-conviction, while in prison on remand awaiting trial, while in the charge of the

court during a superior court trial and while being detained by police under legislation that provides the
right to detain for a set period pre-charge.

The point is that, not only does this Bill propose that forensics be taken from a person without cause,
but it does so In circumstances where a person may not be convicted or even charged with an offence.
Even further, it arguably extends to persons who are detained (ie, not even arrested).

The problem is exacerbated because of the lack of safeguards in the Bill. There are no provisions that
limit or otherwise define the use to which the fingerprints/photographs are to be put prior to a conviction
(nb the fingerprints/photographs may be held for at least 12 months without charge: s3ZK).

Thére may be a public interest in fingerprinting/photographing offenders of a certain minimum level of
offending (e, those convicted of an offence), but that is already dealt with by s3ZL. Section 3ZL permits
the taking identification material from a convicted person without cause.

There does nbt appear, therefore, to be a justifiable need for the proposed s3ZJ(3)(ba). The present

law allows the compulsory taking of identification material with cause. The law also enables the taking
of such material following a conviction (without cause).

Fundamentally, if identification material, which would otherwise constitute an assault, trespass or
breach/invasion of a person’s privacy/liberties, is to be compulsorily taken from a person prior to
conviction, there should be the safequard of proper cause to do so (as Is presently the case).

The proposed s3ZJ(3)(ba) will inevitably lead to the major risk of the police inappropriately taking
someone in lawful custody with a view to taking fingerprints/photographs. A law which Is open to such
misuse or abuse by law enforcement authorities should not be permitted.

For these reasons this proposed provision is not supported.

Yours sincerely

PRESIDENT



