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The Honourable Stephen Wade MLC
Shadow Attorney-General
Parliament House

North Terrace
ADELAIDE SA 5000

Dear Mr Shadow Attorney

Coroners (Recommendations) Amendment Bill 2010

| refer to an email from your adviser, Mr Biars, received on 8 October 2010 and thank you for referring
the above Bill to the Society for comment.

The Society’s Criminal Law Committee has considered the Bill and accordingly | provide the following

comments. We note your statement that the Bill seeks to bring South Australia “info line with all other
Australian jurisdictions’.

The equivalent provision in the respective Coroners Acts of each of the other Australian jurisdictions

requires that the recommendation be in “connection” to the coronial event. The relevant portions of the
sections are outlined below (with our emphasis).

Victoria

s67(3) A coroner may comment on any matter connected with the death, including
matters relating to public health and safety or the administration of justice.

s72(2) A coroner may make recommendations to any Minister, public statutory
authority or entity on any matter connected with a death or fire which the

coroner has investigated, including recommendations relating fo public
health and safety or the administration of justice.

New South Wales

s62(1) A coroner (whether or not there is a jury) or a jury may make such
recommendations as the coroner or jury considers necessary or desirable to
make in relation to any matter connected with the death, suspected death,
fire or explosion with which an inquest or inquiry is concerned.

(2) Without limiting subsection (1), the following are matters that can be the
subject of a recommendation:
(a) public health and safety,

(b) that a matter be investigated or reviewed by a specified person or body.

2k i
ééffi}} fc't;."*;.”r }{3“

'-'-ﬁﬁ* {“w:ﬂ .J’?}’g r‘l‘ f{ﬁ% ‘>
'::*.,i',ic":fﬁ:’-;'-:\:;&{léi; S {{*’{E;,_ﬁ@i?i 7 }% Iﬁ“' 1’3’{{? {é f
N LAY

L UHK'-’, ) "'. 7'~*'x HrE ﬁ
o L
‘*{ﬁ}*}‘{ﬁﬂ}? E**‘ﬁhjf fﬁ“ é&} T }ﬁ .;;gg\ ‘= s,&&.
G x;.;é\i,.‘%ﬁ}“gl o L ﬁ' w i }355%* -:E a{%\
m;.:h?};‘% f{ :«.r.gj{g i ﬁ};-gﬁ @ia ;..:,éf,i‘& ?}h;}“‘l ;M } mﬁii
4 : {‘?3 *i];fumg?é'*’a{}**'%%t{;iﬁ}i?\}ﬁ j;l.-%fi i{? i aif:‘j ;i%z;; a-";’i ii 4
f.-;jj i) i% w% o -z’g‘f e &ﬁ{ﬁjg?{ i ;::} Jﬁ E\% o éf u.faf&ﬁ e‘fq i
o NAEY s
o },?&f o {}‘{f L f?fr;. té‘ta;;-ffif*'m* i o é*"” D
‘E‘P i i; f,-?' ws”?f
s i..%mi?}? E;{Jé f;gffl--};%gé;%ﬁ}}f {5) j;m »‘ffﬁ i };fmiﬁﬁe&f”
B m,, ]
32 f{ i %fi} {;?;21:“ ﬂj}};r *ir;f i ;;;;E Ef’ﬂeeﬁa"c‘?i*ﬂaja I ;G%"rﬁﬁ%} }ﬁ“‘i}s’:ﬁj}?f’h{
..... & 'i
*l“g g;‘*g:f:’} 35 0 m} r{,;}ﬁé “f"?;r {%L* ggﬁﬁ .;*é‘ﬁig;gj?ﬂ I ﬁ??.f{i}f{f.%}%iﬁ;%
LI il 'm
I;j‘:;‘.; al-t a}f : {i".iifj:l&ﬁ Hij-*'mﬁ} r:,-;:;if :’s *{{ ’é’ 5{:;‘%{{ E .:?"s.a-}}f ﬁ. {%:ill?%]
. Eif'}'%12;";‘%:%5':?3%{-ffz.i?%f%fffig?ﬁ-*%iﬂéﬁ%{f L \ L
ot Moty BDalaAdminiRPrdmerelSubmissionst2010 RequestsiCoroner's Recommendalions\L151110 Shadow AG RB.DCC G : %‘5{.@&};&1 *11'-2'&% {, y 3\}}1@ Fa ’tﬁn}f{‘}; e 5_;?;? ﬂg%%%j; o ﬂﬁ'{{ﬁﬁ\’* e t”-i‘-i“sfl;’g’ ;.;é? ! if; '1553; 1&5}\ 3;2, { i“?
il glaycmimne G ﬁ%fgx@}:g@ o ,,,fpﬁzig S o mgyé liff’jﬁ}%ﬁ%ﬁ%ﬁﬁﬁ;{ﬁ?}‘ ‘\*ﬁ‘“ S e ;ﬁ‘*‘w f% ?“ A ‘4,.1 o ﬁn
, e : o ol jf.f’ Jﬁf}%iﬁﬁ W e ém Il 748 é;? I ,; *ﬂﬂ i e "a M f*-‘i:a:zﬁsf
ST g e f S .rﬁ.f A TS ey .:jﬁf’;%; ::‘J:%.;fgﬁﬁ 35 m{)ﬂ‘g} g%‘{{ﬁ?}*’:’Qi’g’%ﬁff%ﬁﬂ%i%"{z{i’ “é }”} e ‘r%ﬁiffg’ {i}ﬂlk-ﬁﬁ 1 {5 ’C f gﬁfﬁ ) f—'i-ﬁf}gé i }i‘ﬁg 5';{;6 F'fﬁﬁ ::; H; ; f 5 ﬂ"z—-:’ f‘ 2"'
' U T B LT B P A P R N AR S N S e ORI %
ol ffaﬁ%ﬁféfﬁ%‘?fﬁi{?fﬁ%‘?f%%ﬁ%?ﬁ@ L ( L L ix”"fié” i & f
g ig!%;}\%g L }Q%f}ﬁﬁﬁ . f?’}"t } L %ﬁ* 2 . ﬂg{ '
R e S e il o ; w i f,-?a % R )



Queensland

s46(1) A coroner may, whenever appropriate, comment on anything connected
with a death investigated at an inquest that relates to--
(a) public health or safety; or
(b) the administration of justice, or
(c) ways to prevent deaths from happening in similar circumstances in the
future.

Western Australia

s25(2) A coroner may comment on any matter connected with the death including
public health or safety or the administration of justice.

(3) Where the death is of a person held in care, a coroner must comment on the
quality of the supervision, treatment and care of the person while in that
care. '

Tasmania '

S28(2) A coroner must, whenever appropriate, make recommendations with respect
to ways of preventing further deaths and on any other matter that the
coroner considers appropriate.

(3) A coroner may comment on any matter connected with the death including

- public health or safety or the administration of justice.

(5) If a coroner holds an inquest into the death of a person who died whilst that
person was a person held in custody or a person held in care or whilst that
person was escaping or attempting to escape from prison, a secure mental
health unit, a detention centre or police custody, the coroner must report on
the care, supervision or treatment of that person while that person was a
person held in custody or a person held in care.

s45(2) A coroner may comment on any matter connected with the fire or explosion
including public health or safety or the administration of justice.

Austraiian"Capit&i mmmy _

sh2(4) A coroner may comment on any matter connected with the death, fire or
dlsaster mcludmg pubhc health or safety or the admlmstration of justice.

Northern Territmy

$34(2) A Cérorver may comment on a mah‘er including public health or safety or the
administration of justice, connected with the death or disaster being

mvest:gated

It would therefore appear to us that your propcjsed amendments are wider than comparable provisions
interstate.

Section 13 of the Coroners Act 2003 ve,sf'ts the Coroner’s Court with jurisdiction to hold inquests “in order

to ascertain the cause of circumstances of the events prescribed under this Act.”. The cause and
circumstances are those set out in s21 of the Act.
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The proposed amendment appears to vest the Court with the power to make a recommendation that is
not confined to the event which conferred the jurisdiction. The proposed s25(2) provides as follows:

The Court may add to its findings any recommendation that, in the opinion of the Court -

al migh;t prévent, or reduce the likelihood of, a recurrence of an event similar to the
event that was the subject of the inquest; or

b) is appropriate in the circumstances (even if the recommendation relates to a
matter that was not material to the event the subject of the inquest).

Paragraph 25(2)(a) is the present s25(2). Paragraph 25(2)(b) is new and, we suggest, paves the way
for the Coroners Court to make recommendations that are not connected to the event that confers
jurisdiction or otherwise relevant to the inquest

To date there have only been a limited number of reviews emanating from a Coroner's
recommendation. This is because they are generally appropriate and predictable. If the amendment is
enacted then there is the potential for the Coroner to make recommendations far beyond what was

contemplated within the scope of the inquest. This will lead to an increase in the incidence of challenge
to a Coroner’s findings. This is an undesirable event.

K

The legislation should clearly and as unambiguously as possible, outline the Coroner's powers. To
state that the Coroner may make a recommendation that “is appropriate in the circumstances” does not
assist in defining the limits of the Coroner’s power to do so. Indeed, read literally, the power is at large.
That cannot be the case given the limited jurisdiction of the Coroner. By applying the usual principles of
statutory construction the proposed s25(2)(b) will be read down (inevitably by the Supreme Court on

appeal and more than likely on more than one occasmn given the myriad of potential recommendations
that may be made).

This exercise will be complicated by s25(2){b) which, on its terms, suggests that the recommendation
may relate to a matter that was not material to the coronial event. It begs the question, must there
nevertheless be a connection to the event. This raises issues as to whether an immaterial matter can

be connected. Ultimately, it leads to concerns that the Coroner may act beyond the power conferred on
them. -

Another amendment that we suggest should be considered is the equivalent of Western Australia’s
$25(3) and Tasmania's s28(5). This provision relates to deaths of people held in care. Where that
occurs, the Coroner is required to comment on the quality of the supervision, treatment and care of the
person while in care. This provision appears o expressly extend the matters upon which the coroner
may comment. In our view, it would enable a Coroner to make recommendations on such matters
raised by the Carter case (the young |nd|genous man who died in custody).

| trust this response is of assistance.

Yours sincerely

Bonig
PRESIDENT
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