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Tips to avoid breaching the no-profit rule
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]:Jlrlwyurs should check their retaner
agreements to ensure that they do not
contin provisions which breach the “no
profit rule’, The following is a very brief
averview of the no profit rule and what
pracitoners need o do to ensure that they
do not breach it

The lwwyer-client relationship is a
fiduciary one in which the lwwyer 15 bound
by certain obligations or duries. One of
those dutics is that the lawyer must not
profit from the fiduciary positon (see ANTC
v Citdgroap (2007) 62 ACSR 427 ar 2899,

This includes receiving benefiss or
profits which came about as a result of
the fiduciary relationship, If the fiduciary
(the lawryer) makes a profic by virtue of the
role as Aduciary, the Aidocary must inform
the principal about this profitand obtain
the principal’s consent be fore keeping
i 1 the principal’s informed consent 15
not obraned, the subject profic may be
considered to be held by the fiduciary on
constructive trust for the principal, and thus
is payable to the principal on their authoricy,

Money or benefits that are received
by a bwyer as a reward for referring a
person or entity to someone else is a clear
example of where the no profit rule would
be breached unless the chient’s informed
consent to the lawyer retaining that fee or
benefit is obrained (Auvstralian Solicimrs’
Comduct Rule 12.4.3).

Gaudron and MeHugh ] in Breesr said
the following,
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Horwrever, the sinmion is more complex
when considering what the client is being

wld that they have to pay their liwyer,
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In general, lawyers are only entitled to
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long as those fees are propely disclosed
tor the client and the chent has gven their
informed consent to those fees being
retained by the lwyer, then the no-profic
rule will not be breached.

Lawyers are also entitled to the
reimbursement of reasonable expenses
that are incurred in the course of the
provision of competent legal services.
These include administmtive items
such as the cost of phooe calls, fax,
postage, copying and prinong and legal
disbursements such as counsel fees and the
cost of obtaining cxpert reports,
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profit or benefit to the lawyer, That is, the
lvwryer can only charge the client what the
item cost the lawyer, In cases of doubt
or ambiguity, the Supreme Court Scale
prowvides a sound basis for many of the
administeatve charges associated with the
provisions of legal services,

Where lawyers tend to err, is where
they charge clients fees for non-legal
services such as opening of files,
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administrative actions by non-lawyers,

The imposition of such fees raises two
ISSLICS

Firsdy, such fees may be deemed to not
be fair and reasonable and are therefore
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- particulasly soif they relate to time
spent in the satsfiction of adminstrative
functions and /or statutory obligations as
referred to above.

Secondly, such fees may offend the no
profit rule and may therefore constitute a
breach of a fiduciary duty.

The only way a lawyer is able to cscape
liability for a breach of a idociary duty is if
the conduct was undermbken with the fully
informed consent of the client to whom
the duty is owed, The client can only give
nformed consent if there s full disclosure
by the fiduciary to the client of all material
facts and information that could affect the
decision to gve the consent,

It is validly argued that the role of
contract in sciting the pammeters of
Aduciary obliganons is evidentiary in
nature, One of the ramifications of such
a view is the idea that informed consent is
effectively the same as contracting out of
your ordinary fiduciary obligations, Both
concepts involve a voluntary variation of
the terms of the Adociary relanonship

This would according]y involve the
lrwyer providing to the client a detailed
explanation of the basis for the fee
and why it is fair and reasonable under
the crcumstances, and also informing
the client that the charging of the fee
constitutes a breach of the Aiduciary dury
which requires their consent,

Finally, it s worth notng ber Hooour's
observations in Medted Fagincering Pry Lad
p CYT Fande Management Holdingr Lid (N
) [2013] FCA 1163 where she sud the
following:
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If wou want to know more about this
subject, or you want help with reviewing
your retiner agreement please do not
hesitate to contmct Frhics and Peactice at
the Law Socicty, B
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