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Players v Clone: Legal professional
privilege & prosecuting claims for

legal costs

GRAEME ARNOLD. ARNOLD COSTS SOLICITORS

ost practitioners would — or should

- be well aware of the practical
difficulties now encountered as a result
of the Full Court decision in Players Pty
Ltd (in Liquidation) (Receivers appointed)
& ors v Clone Pty Ltd (2013) 115 SASR
547. In summary, the problem is how does
a practitioner {or their client) practically
maintain 2 claim for legal professional
privilege over the solicitor’s file when tule
271(3) mandates the opposing (paying
patty’s) solicitor the opportunity to inspect
the documents that are being relied upon in
support of a claim for inter parties costs at
the Short Form stage.

In the absence of spending considerable
time, and thus expense, segregating relevant
documents {and if need be redacting), the
usual approach has simply been to allow
blanket access to a file. In light of Players,
such a practice would waive privilege.

This paper aims to summarise the cutrent
legal position both in South Australia, and
elsewhere, and offer possible practical
solutions.

PLAYERS V CLORE AND SCR/DCR 271(3}

Sub-rule 271(3) was introduced as part
of the reforms aimed at reducing the
instances of costs claims proceeding to
full Adjudications before judicial officers
of the Supreme and District Courts in
circumstances where it was felt an eartly
opportunity to exchange details of costs
claimed and supporting material would
‘otherwise resolve the claims,

Sub-rule 271(3) states:

“The claimant must, at the request of the
respondent, produce for inspection by
the respondent all documents on which
the claimant proposes to rely if the claim
proceeds to adjudication.”

Procedurally, this means that after the
claiming party has served its Shott Form

wwwlawsocietysa.asmau

Bill, wirhin the time the respondent bas to prepare
ifs response fo the Short Form, on tequest

the claimant’s solicitor must provide the
respondent with an opportunity to inspect
all documentation supporting the costs
claim. Basically, the claimant solicitor’s file.

This raises a matter of professional
conduct, Legal professional privilege
belongs to the client, not the practitioner.
Before allowing access to potentially
privileged material, the practitioner should
obtain the client’s permission to waive
privilege (if any).

In Players an unusual series of
circumstances highlighted the awkward
relationship between this eatly inspection
rule and legal professional privilege. The
original litigation refated to the lease of a
commercial premises and an allegation the
lease was crucially amended by handwriting
The original lease could not be located and
the parties proceeded on photocopies of
the document. fudgment was entered for
Clone and Clone’s solicitors proceeded to
follow the Short Form Bill process under
rule 271, Puting the inspection by the
solicitors for Players under sub-rule 271(3),
further copies of the lease, that were not
disclosed during the proceeding, were
uncovered.! The solicitors for Players then
applied to sct aside the earlier judgment in
light of their discovery. Clone aggued the
documents were privileged and privilege
was not waived as part of the inspection
process under sub-rule 271(3). The Full
Court held that by allowing the inspecton,
there had been a waiver of privilege. The
High Coutt rejected special leave to appeal

As a result of the Players decision,
there appears to be a growing practice
of practitioners refusing a respondent’s
solicitor access to supporting documents
under sub-rule 271(3) on the grounds
of privilege.

LEGAL PROFESSIGNAL PRIVILEGE AND
TAXATIGN OF COSTS

The need to maintain privilege when
taxing costs is not 4 new concept. Indeed,
it has been an issue for as long claims
for costs have been brought before a
court. The High Court confirmed the
basic position in Giannatelli v Wiaith
(1991) 171 CILR 592: at a taxation of
costs if’ you want to recover costs for any
particular work done, you must produce
the documentation supporting that item.
If you wish to maintain privilege over that
documentation at the tazation, you will not
recover that item as costs, unless the work
done can be proven another way, Other
proof could be: other documents which are
not privileged, ot the non-redacted parts
of privilege documents age sufficient to
nevertheless prove the item.

This position continues to be upheld, as
can be seen in more recent decisions such
as: Hsso v BHP Billiton [2007] VSCA. 224;
and Newtronics v Girogio [2011] V3C 594,

In the contexr of a taxation of costs,
privilege can be a vital consideration
where a court has ordered interlocutory
costs be taxed forthwith (before the
principal proceeding is concluded) or the
subject proceeding is but one of 2 suite
of actions. ‘

The added complication for South
Australian practitioners is the requirement
for eatly release of supporting
documentation at the Shott Form stage
under rule 271(3). The need to address
privilege arises at a much eatlier stage than
at the taxing court itself.

SHORT & LONG FORM BILLS

In passing, it should be noted that the
Short Form and Long Form Bills that
claim any item over which privilege is



to be maintained does not waive ptivilege in
themselves metely by vittue of describing the
work done in the item: see Newtrondcs, ibid,

and Catey v Korda (2012) 45 WAR 181. It is
production of the supporiing documents behind
the bills of costs that waives privilege.

LOOKING FOR A LONG TERM SOLUTION

In the absence of the Full Court {or High
Court) revisiting the issues raised by sub-rule
271(3) in the foteseeable future, practitioness
acting for a party entitled to claim costs must
proceed with caution where privileged material
is involved.

In all likelihood, the real solution lies in reform
to the Short Form process, and in particular
sub-rule 271(3). The writer is of the opinion the
inspection sub-rule could simply be repealed
without unduly impeding the efficacy of the
Short Form process. This would leave in place
the tradittonal Giasnarelf privilege process that
could apply at the adjudication heating stage.
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Another perhaps less drastic alternative could
be that rather than a right to inspect as is
curtently conferred by rule 271(3), the timing
of provision of access to documents could be
altered to colncide with the compulsory easly
conferencing procedure under Supplementary
Rule 225. Prior to the conference taking place,
the paying party could be required to provide
notice of a list of particular items that it
requires to sight, and for those items only the

claitning party can consider whether to produce

thetn, claim privilege, or go to the expense

of redaction. The rules could be amended

to exptessly allow that the cost of any such
process, including preparation, redaction or the

like, form part of the cost of the adjudication. 8

(Endnotes)

1 The costs of these “additional” leases wete claimed as
part of Clones Shozt Porm Bill

2 Clone Pty Ltd v. Players Pty Ltd (in Liquidation)
(Receiver appointed) & ots. [2013] HCA Trans 216
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Mother & daughter team up

for a touching

or the past fout years, KheShan Gronow

and her mother, Heather Walker, have
teamed up to make a real difference in the fight
against cancer.

On Austratia Day 2010, KheShan lost her
father to pancreatic cancer, and since that tme
she has patticipated in Cancer Council’s Relay
For Life in memory of her dad.

Relays are an amazing sight of colour,
excitement and passion as thousands of
people, at events around the State, patticipate
by keeping theit team’s baton, and symbol of
hope, moving around the track for 19 hours.

By taking part, Relay participants ate
celebrating cancer survivorship, remembering
those they have lost to the disease and bringing
everyone together to fight-back against cancer.

KheShan, who has been on the Adelaide
Central event organising committee for the
past two years, said that there were many things
to love about being involved in the event.

tribute

“I love the passion behind every step that
evetyone takes,” KheShan said,

KheShan said that it was also special to share
the expetience with her mother.

“Mum and 1 have had so much fun together
at relays. We shate the same philosophy about
wanting to do what we can to fight cances, so
it was a no brainer that we join forces for Relay
For Life.

“We have shared many special moments
during Relay’s over the last four yeats and
we abways walk the lap together after the
Candlelight Cetremony, usually having a
pood cry.

*“A highlight was when I spoke at the
Candlelight Ceremony at the Adelaide Central
Relay last year, about my family’s cancer
joutney, in particular my dad.”

Cancer Couneils Relay For Life events are held in
27 locations aronmd the state. For more information
about participating visit www.relayforlife.org.au.

LawCare

The LawCare Counselling
Service is for members of
the profession or members
of thelr Immediate family
whose lives may be adversely
affected by personal or
professional preblems.

If you have a problem, speak
to the LawCare counseflor Dr
Jilt bedfore it overwheims you. Dr
Jiltis a medical practitioner
highly gualified to freat social
and psychological problems.

The Law Society will pay the
first $250 per annum of any
out-of-pockel expenses
incured when using Dr Jill's
professional services.

All information divulged to the
LawCare counsellor is folally
conlidentict, Parficipation by
the legal practitioner or family
mernber is volunfary.

To contact Dr Jilk 08 8110 5279
8am-Bpm, 7 days a week
LawCare is a member service
made possible by the generous
support of Arthur J. Gallagher

confidenticl

counselling

The Uiligation Assistance Fund BEAF} is
a aovprofit charitable trust for which
the low Sociely acls as tustee. Since
1992 it has provided funding
assislkance to approximc:lely 1,500
civil claimaals.

LAF receives applications for funding
assisiance lrom solicilors on behall of
civil cloimanls seeking compensation/
damages who are unable lo meet the
fees and/or disbursements of
prosecuting their claim. The
applications are subjecled o a means
tost ond o merits lest. Two dilferent
forms of lunding exist — Disbursements
Only Funding {DOF) and Full Funding.

LAF funds itself by receiving o
relatively small poriion of the monetary
proceeds {usually domoges) achieved

by the claimants whom it assisls.
Claimonts who received DOF Junding
repay the amount recaived, plus cn
uplifi of 100% on that amourd.
Claimants who received Full Funding
repay the omouni received, plus 15%
of their damages. This ensures LAF's
ability to conlinue to provide
assistance o daimans.

for further informalion, pleose visit
the Law Society’s website or contact
Annie MocRae on 8229 0262,




